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Dear Mr. Caton:

On behalf of EchoStar Satellite Corporation ("EchoStar"), this letter briefly responds to a

written ex parte presentation submitted by Comcast Corporation ("Comcast") in the above- .

referenced proceeding on January 14,2002, which attached a brief article from the January 9,

2002 edition of The Daily Variety.

According to Comcast, this article regarding alleged negotiations between EchoStar and

MGM demonstrates that the prohibition on exclusive contracts between cable operators and their

vertically integrated programmers should be allowed to sunset. Comcast is wrong on both the

facts and the policy.

No. oi Copies rec'd
UstABCDE
------_.--

WASHINGTON PHOENIX LOS ANGELES LONOON



Mr. William Caton
February 1,2002
Page 2

First, EchoStar categorically denies having entered into, or even attempting to negotiate,

any agreement with MGM involving exclusive content distribution. No one from EchoStar was

quoted in the subject article, nor is there even a direct attribution to MGM for the concept that

the proposal discussed in the article was intended to be exclusive.

Indeed, as EchoStar's recent agreement with Vivendi International illustrates, a non-

dominant multichannel video programming distributor ("MVPD") such as EchoStar generally

enters into non-exclusive content distribution agreements. The new networks and services

contemplated in the EchoStarNivendi transaction will be distributed on EchoStar's system on a

non-exclusive basis. This stands in stark contrast to the behavior of Comcast, which has used the

terrestrial delivery of programming to prevent EchoStar and other competing MVPDs from

offering Comcast-owned sports programming in Philadelphia, and which seeks in this

proceeding the ability to deny any vertically-integrated programming to competitors such as

EchoStar.

Finally, as a matter of policy, when the Commission examines the facts established in the

record, it must conclude that the exclusivity prohibition should remain in force. The

Commission should also resolve to enforce more proactively than in the past the catch-all unfair

practices provision of the law in connection with terrestrially distributed programming. The

Commission itself now recognizes "that the terrestrial distribution of programming, including in

particular regional sports programming, could have an impact on the ability of alternative
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MVPDs to compete in the video marketplace.'" This statement clearly implicates conduct

similar to Comcast's in the Philadelphia market. The Commission also continues to view cable

as the dominant MVPD platform, with 78% of the market? As the exclusive dealings of

Comcast illustrate, cable operators continue to have an incentive to shut out competing MVPDs.

The Commission should waste no time in extending the prohibition against exclusive

contracts beyond October 5, 2002, and enforcing the unfair practices provision so as to police the

behavior of cable-affiliated vendors trying to take advantage of the terrestrial "loophole" of

Section 628(c).

Pursuant to Section 1.1206(b)(I) of the Commission's rules, 47 C.F.R. § 1.1206(b)(I), an

original and two (2) copies of this letter are provided for inclusion in the public record. Please

contact the undersigned counsel if you have any questions regarding this letter.

, In the Matter ofAnnual Assessment ofthe Status ofCompetition in the Marketfor
Delivery ofVideo Programming, Eighth Annual Report, CS Docket No. 01-129 (reI. Jan. 14,
2002) at ~ 14.

2 Id. ~ 5.
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David K. Moskowitz
Senior Vice President and General Counsel
David R. Goodfriend
Director, Legal and Business Affairs
EchoStar Satellite Corporation
1233 20th Street, NW, Suite 701
Washington, D.C. 20036
(202) 293-0981

cc: Service List

Respectfully submitted,

Pantelis Michalopoulos
Steven Reed

Counsel for EchoStar Satellite Corporation
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